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Segregation by Contract 


Another phase of the right of the citizen, irrespective of 
creed or color, to buy or use real property in any locality 
where he may choose, or be able to secure it, was pre- 
sented when the United States Supreme Court rendered 
a decision in Corrigan against Buckley in a housing segre- 
gation case arising in the District of Columbia. 

Mrs. Corrigan and Mr. Buckley and twenty-eight other 
white persons owning ‘dwelling houses on S_ Street, 

tween 18th Street and New Hampshire Avenue, in 
| Gissiieon, executed a covenant in 1921 mutually agree- 

g that no part of such properties “should ever be used 
or occupied by or sold, leased or given to any person of 
the Negro race or blood.” This covenant was to run with 
the land and to bind the heirs and assigns for twenty- 
one years. The covenant recited that it was for their 
mutual benefit and the best interests of the neighborhood 
comprising these properties. 

The next year Mrs. Corrigan contracted to sell a dwell- 
ing toa Negro (Mrs. Curtis) with knowledge of her race; 
Mrs. Curtis knew of the covenant. Buckley obtained an 
injunction in the District of Columbia courts prohibiting 
Mrs. Corrigan and Mrs. Curtis from carrying through 
the sale of the property for twenty-one years, and further 
enjoining the defendant, Mrs. Curtis, “her heirs and 
assigns for a period of twenty-one years from taking 
title, directly or indirectly, to such land, and from using 
or occupying it, and from selling, conveying, leasing, rent- 
ing, or giving same to or permitting the same to be used 

occupied by any Negro or Negroes or person or per- 

ns of the Negro race or blood.” 

The grounds of the appeal to the Supreme Court were 
(1) that the case involved “the construction or application 
_of the Constitution of the United States,” and (2) that 
the construction of laws of the United States were 
“drawn in question.” On May 24 the Supreme Court 
dismissed the appeal for want of jurisdiction. 

Mr. Justice Sanford wrote the opinion: “Under the 
pleadings in the present case the only constitutional ques- 
tion involved was that arising under the assertions in the 
motions to dismiss that the indenture or covenant which is 
the basis of the bill is ‘void’ in that it is contrary to and 
forbidden by the fifth, thirteenth and fourteenth amend- 
ments. This contention is entirely lacking in substance 
or color of merit. The fifth amendment ‘is a limitation 
only upon the powers of the general government’ 
and is not directed against the action of individuals. 


“The thirteenth amendment denouncing slavery and in- 
voluntary servitude, that is, a condition of enforced com- 
pulsory service of one to another, does not in other 
matters protect the individual rights of persons of the 
Negro race. And the prohibitions of the four- 
teenth amendment ‘have reference to state action exclu- 
sively, and not to any action of private individuals.’ ‘It is 


-state action of a particular character that is prohibited. 


Individual invasion of individual rights is not the subject- 
matter of the amendment.’ Civil Rights Cases, 109 U. S. 
3, 11. It is obvious that none of these amendments pro- 
hibited private individuals from entering into contracts 
respecting the control and disposition of their own prop- 
erty; and there is no color whatever for the contention 
that they rendered the indenture void. And, plainly, the 
claim urged in this court that they were to be looked to, 
in connection with the provisions of the revised statutes 
and the decisions of the courts, in determining the conten- 
tion, earnestly pressed, that the indenture is void as being 
‘against public policy,’ does not involve a constitutional 
question within the meaning of the code provision,” relat- 
ing to appeals from the Court of Appeals of the District 
of Columbia to the United States Supreme Court. 
“The claim that the defendants drew in question the 
‘construction’ of sections 1977, 1978 and 1979 of the 
Revised Statutes, is equally unsubstantial.” The question 
raised under these statutes is the assertion that “the in- 
denture is void in that it is forbidden by the laws enacted 
in aid and under the sanction of the thirteenth and four- 
teenth amendments. Assuming that this contention drew 
in question the ‘construction’ of these statutes, as distin- 
guished from their ‘application,’ it is obvious, upon their 
face, that while they provide, inter alia, that all persons 
and citizens shall have equal rights with white citizens to 
make contracts and acquire property, they, like the con- 
stitutional amendment under whose sanction they were 
enacted, do not in any manner prohibit or invalidate 
contracts entered into by private individuals in respect to 
the control and disposition of their own property. There 
is no color for the contention that they rendered the in- 
denture void; nor was it claimed in this court that they 
had, in and of themselves, any such effect.” This con- 
cluded the points properly brought before the court as 
the basis for an appeal. The court, however, considered 
the contention that “the decrees of the courts below in 
themselves deprived the defendants of their liberty and 
property without due process of law, in violation of the 
fifth and fourteenth amendments” and held such conten- 
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tion likewise “lacking in substance. The defendants were 
given a full hearing in both courts; they were not denied 
any constitutional or statutory right; and there is no 
semblance of ground for any contention that the decrees 
were so plainly arbitrary and contrary to law as to be acts 
of mere spoliation. Mere error of a court, if 
any there be, in a judgment entered after a full hearing, 
does not constitute a denial of due process of law.” 

Having no jurisdiction of the appeal “we cannot deter- 
mine upon the merits of the contentions earnestly pressed 
by the defendants in this court that the indenture is not only 
void because contrary to public policy, but is also of such 
a discriminatory character that a court of equity will not 
lend its aid by enforcing the specific performance of the 
covenant. These are questions involving a consideration 
of rules not expressed in any constitutional or statutory 
provision, but claimed to be a part of the common or gen- 
eral law in force in the District of Columbia ; and, plainly, 
they may not be reviewed under this appeal unless juris- 
diction of the case is otherwise acquired. 

“Hence, without a consideration of these questions, the 
appeal must be, and is dismissed for want of jurisdiction.” 

In the course of the opinion the court noted that “the 
mere assertion that the case is one involving the construc- 
tion or application of the Constitution, and in which the 
construction of federal laws is drawn in question, does 
not, however, authorize this court to entertain the appeal ; 
and it is our duty to decline jurisdiction if the record 
does not present such a constitutional or statutory question 
substantial in character and properly raised below. 

And under well settled rules, jurisdiction is wanting if 
such questions are so unsubstantial as to be plainly with- 
out color of merit and frivolous.” 

The Supreme Court in this case held that the constitu- 
tional provisions invoked were not applicable. In so 
deciding no novel rules of law were laid down. The 
Supreme Court has consistently held that the first ten 
amendments adopted constituting the Bill of Rights are 
a prohibition on the national government only. (12 
Corpus Juris 936.) The fourteenth amendment so far as 
applicable reads: “Nor shall any state deprive any per- 
son of life, liberty or property without due process of 
law.” This very wording shows that it applies to state 
action only although action by a municipality is considered 
as State action. The power of a state or municipality to 
interfere with the right of a Negro to purchase real prop- 
erty was denied in a unanimous decision of the Supreme 
Court in a previous case. (Buchanan v. Worley, 245 
U. S. 60; 38 Sup. Court 16.) The court then ruled that 
neither the state nor one of its municipalities could forbid 
by legislation colored persons from occupying and pur- 
chasing and selling houses as residences or places of pub- 
lic assembly on blocks where the majority of the houses 
are occupied by white persons for those purposes. It also 
held that the state could not prohibit white persons in like 
case when the conditions of occupancy were reversed. 
This decision was rendered against an ordinance by the 
common council of the city of Louisville, Kentucky. 
Several other cities had passed similar ordinances. 
Strange to say, last March such an ordinance was passed 
by the common council of Indianapolis, Indiana, and signed 
by its mayor, who stated that he signed it despite “the fact 
that the entire staff of the city legal department and other 
able lawyers as well, in written opinion, seriously ques- 
tioned the constitutionality of the same.” 

The point of distinction between these two cases decided 
by the Supreme Court is clear in view of the wording of 
the fourteenth amendment in which the word “state” is 
most important. (Italics in quotations are ours.) 


[2] 


Although the court dismissed the appeal rather than 
decide the entire case upon the merits, the decision cannot 
be considered as a technical one involving procedure only. 
The court did actually consider all of the constitutional 
objections that were raised and held that the contract in 
question did not violate the provisions of the fifth, the 
thirteenth or the fourteenth amendments to the Constitu- 
tion. It not only so held but also was of the opinion that 
their inapplicability was clear and beyond dispute. It also 
held that the statutes in aid of the thirteenth and four- 
teenth amendments were inapplicable. 

It is the opinion of an attorney consulted that this 
does not preclude an application to the discretion of 
the court, by another method of procedure, to review 
the public policy phase of the case on its merits. 

Two issues are presented: (1) is such a covena 
valid? (2) if it is valid will a court of equity, which is 
a court of “conscience,” and which will not lend its aid 
to wrong or injustice, enjoin a violation? 

If the covenant is valid a party may recover damages 
for breach. Applying that to this case, Buckley can re- 
cover from Mrs. Corrigan, the amount of damages, if 
any, resulting from a conveyance of the property to a 
Negro. The right to an injunction is a different question, 
as above indicated. It will seem that many courts would 
refuse an injunction on the ground that such a covenant 
is inconsistent with the spirit of the Constitution and in- 
fringes upon equal rights for all. On the other hand, 
some courts would probably enforce such a covenant by 
injunction. A court of equity deals largely with the facts 
in the particular case without being absolutely bound by 


might refuse an injunction to enforce such a covenant 1 

one case and permit it in another. It should be noted tha 
the Supreme Court decision cannot be construed as a 
precedent for an injunction enforcing a segregation cove- 
nant other than that such court holds that the covenant 
is not in violation of the federal Constitution. 

The Preston News Service, a leading Negro news 
organization, says, “This blow is disheartening to the 
race, because precedents of our highest tribunal are 
reasonably permanent. There was never more 
than the merest veneer of constitutional law involved in 
the Curtis case. Rather the problem turned upon that 
absorbing doctrine of the law of real property.” Editors 
of Negro papers voiced similar opinions. The editor of 
the Baltimore Afro-American contends that the court 
“said the case was not appealed in such form as to give 
it jurisdiction. Our job is to revise our case and appeal 
again.” The Kansas City Call states, “we must bring 
the question of residential segregation to the attention 
of the Supreme Court in such a manner that constitution 
rights. will be involved and that the high court will hav 
to pass upon the right of individuals to do by contract 
what it has already said cities and states cannot do by 
legislation.” 


precedents; thus, it is conceivable that the same nt oe: j 


Detroit Segregation Trial 


Another chapter in what is known as the “Sweet Case” 
involving the right of colored citizens to buy and occupy 
property in any locality, (fully discussed in INFORMATION 
SERVICE, February 6, 1926) was closed May 13, when a 
jury in Detroit rendered a verdict of “not guilty” and 
freed Henry Sweet, one of the eleven colored defendants 
charged with killing a white member of the crowd outside 
the Sweet home last September. No announcement has 
been made whether or not charges against the other ten 
defendants will now be pressed or dropped. 
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The jury, all white, which voted for the acquittal, in- 
cluded three electricians, a sailor, a locomotive engineer, 
a pharmacist, a manager of a grocery chain store, a dis- 
trict manager of a navigation company, a retired business 
man and a seminary employe. 


Race Relations in California 


In the May issue of the Survey Graphic, the high spots 
are given of an important study of the Oriental-American 
situation in California, conducted by the Institute of 
Social and Religious Research (New York). The open- 
ing article by Dr. Robert E. Park, who directed the survey, 
brings out the fact that a new caste has been emerging 

the Pacific Coast, “a caste in which the Oriental was 

stined to occupy as definite a position in American 
society as the Negro, who, even though he be legally a 
citizen, has been socially an outcast.” He points out that 
the whole problem of the Oriental lies “in the realm of 
spirit”; that Americans “do not want Japanese farmers 
in California,” but “our business groups would like to 
have an open door in China.” The problem of race rela- 
tions in the Pacific lies, however, “in the region of the 
sentiments rather than of the interests.” 

Dr. Park, following Shaler, analyzes race prejudice as 
grounded in racial types which conceal the individual and 
through which the individual of one group is not visible 
to an average member of another group. The racial 
traits “are not always or altogether physical.” The 
physical is emphasized and reinforced by differences of 
dress, manner and characteristic facial expressions. “Race 


sur rejudice is a function of visibility.” He illustrates this 
t ot: by examples from Jewish traits that “become in- 


isible” and the conflict between Orientals and Occidentals 
who are unable to see the individuality of members of 
other respective groups because of the perception of the 
superficial cultural manners, social forms and conventions. 
These forms loom larger in the minds of Orientals than 
of Americans. Orientals live more completely behind 
their masks than the rest of us. These traits are, to be 
sure, superficial, “but most of the racial traits that deter- 
mine race relations are superficial.” Dr. Park holds that 
communication is the means of getting past these masks 
or breaking through these superficial traits. Personal 
relations and personal friendships are the great moral 
solvents. “Concrete experiences, the personal sentiments 
and private feelings” of individuals are the substance 
that make up the public opinion which controls “collective 
behavior.” 
* * * 7 * * 


J. Merle Davis gives an interesting account of a pre- 


presentative persons on the possibilities of such a sur- 
vey. Only about 60 per cent of those interviewed favored 
such a project, and many were hostile. Winifred Raush- 
enbush, in an article entitled “Their Place in the Sun,” 
delineates the problem of the Japanese in the small agri- 
cultural towns. She gives a pen picture of a small town 
where the relations between the Americans and the Jap- 
anese are very hostile, and points out that in this town 
seven-eighths of the population is Japanese and one-eighth 
white. There is here also an internal racial problem 
among the Japanese because part of them are Christians 
and part Buddhists, and there is a proportion of low caste 
Japanese known as “Etas.” She gives, on the other hand, 
a picture of another town where seven-eighths of the 
population is white and one-eighth Japanese and where 
a real laboratory experiment in friendly race relations is 
being successfully worked out, although “the colony was 


Ge resen visit to the Coast and his interviews with 225 
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not founded with this intention. It was the 
hard years which the first seventeen pioneers put in pray- 
ing, irrigating the land and shooting jack rabbits, that 
solidified the spirit of the colony into something substan- 
tial and purposeful. There was more than intelligence 
behind it; there was old-fashioned Methodist religion and 
patriotic ardor.” This spirit came to mean “something 
definite to these pioneers,” and to the Japanese who have 
come more recently. 
* * * * * * 


Eliot Grinnell Mears studied race relations “in terms of 
the map” of California showing how racial antipathies 
vary in the different localities because of differing experi- 
ences occasioned by the type of the soil and the climate 
which have affected land production, land values, forms 
of tenantry and management, as well as the types of crops. 
In the Sacramento Valley rice is the staple of agriculture. 
At first it was largely managed by Japanese and Chinese 
but has now become recognized “as a white man’s job, 
after all.” “Public opinion toward the Oriental, there- 
fore, is less favorable than in other regions where they 
[Orientals] are more of an economic necessity.” In 
Placer County, the fruit-growers have always been partial 
to the Orientals and the “Chinese and Japanese have been 
fairly well liked. . . The Japanese and Chinese have 
proven themselves very competent here, whereas the aver- 
age white laborer is incompetent. About seventy-five per 
cent of the fruit acreage in this district is operated by 
Japanese or Chinese under lease or crop contract.” In 
the Imperial Valley, the largest source of American canta- 
loupes and lettuce, “the feeling is friendly towards Filipi- 
nos and the few Chinese left, but exceedingly mixed in 
the case of the Japanese. . . . Those persons who gain 
by their presence are their sponsors; those who feel their 
competition are opposed; those who are engaged in 
Americanization programs are well-disposed but are dubi- 
ous about the eventual solution, if any; those individuals 
who weigh seriously the extremely favorable criminal 
record and the scant charge upon the community of the 
Japanese in contrast with the Mexicans, take their part.” 

There are other articles on the changing roles of the 
Chinese and Japanese workers and descriptions of the 
Chinatowns of Vancouver and San Francisco, followed 
by portraits of Orientals, poems and articles on the prob- 
lem of race relations in the Pacific Basin. These latter 
articles include a description of Hawaii by William Allen 
White; America’s influence in China, by Professor John 
Stewart Burgess ; and the influence of America in the Far 
East, by John Dewey. In a closing article, Dr. Park 
points out that the “race relations cycle—contact, compe- 
tition, accommodation and eventual assimilation—is 
apparently progressive and irreversible, for the 
native races are disappearing and new peoples are coming 
into existence. Races and cultures die—it has always been 
so—but civilization lives on.” 


Racial Attitudes in Children and Youth 


In view of the fact that so many people testify that 
their racial attitudes whether amicable or hostile grew 
out of the seeds sown in their minds during childhood, 
the attempt of Bruno Lasker to summarize a study of the 
problems of race attitudes in children in the Womans 
Press for May has unique value. He points out that 


children absorb judgments from grown-ups and that they 
have an “almost uncanny sense for the degree of sincerity 
with which they are taught.” The most effective and last- 
ing involuntary teachings of childhood come from their 
observation “of the indifference we grown-ups show to- 
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ward those who do not belong to our set.” In this way 
attitudes grow up with a hold upon the individual, such 
that they cannot be reasoned about. The writer presents 
the hopeful conclusion that “practically every recognition 
of racial difference and every attitude toward it is the 
result of a learning, not the expression of an innate trait,” 
and that the attitudes of children vary at different ages. 
He says, “You can teach the youngsters every Sunday 
morning that it is right to love one’s neighbors; but you 
might as well save your breath if they observe you build- 
ing a spite wall of non-recognition, if not of actual hostil- 
ity, between your home and that of the people next door.” 

The high school at Coatesville, Pa., has given for sev- 
eral years a course on the Negro in America as a part of 
its work in civics. The course is presented as a general 
problem: “How can the people of the white and black 
races in the United States best cooperate for their mutual 
benefit?’ Part one of the course proposes a study 
of the works of Negro painters, poets and musicians, fol- 
lowed by leading questions to stimulate thought. Such 
questions as these are included: (1) If you had not been 
told, would you have known the color or race of the man 
who painted the pictures, wrote the poems or sang the 
song? (2) Does your enjoyment depend in any way 
upon the color or race of the artist, poet or singer? 

The next part of the course is a study of “how the 
interracial situation developed.” Such questions are in- 
cluded as these: (1) What handicaps does the Negro 
have which are due to racial heredity? to slavery? to eco- 
nomic conditions? to social conditions? (2) How did the 
legislation of the nation and of the states during the recon- 
struction period help to create our interracial problem of 
today? (3) What do you regard as the greatest difficul- 
ties in the way of the solution of the interracial problem? 

A third part of the course deals with the problem of 
“establishing satisfactory interracial relations.” The 
course then outlines for investigation the various proposed 
solutions of the problem, such as (1) separation through 
colonization, segregation, etc; (2) association on a basis 
of equality secured by legislation, through social inter- 
mingling, through intermarriage, etc; (3) cooperation, 
on the basis of equality of opportunity, through interra- 
cial committees and conferences, giving information to 
each race as to facts about the other. 

The content of the course is supplemented by readings 
from historical and sociological texts, by the presenta- 
tion of speakers, by class discussions and the preparation 
of themes. The whole subject is considered as part of a 
study of the composite population of America and as an 
attempt to understand the meaning of e pluribus unum. 

Quite a number of our colleges and universities have 
developed courses in race relations but these have dealt 
with older groups than the children and high school youth 
reached by such a course as that given at Coatesville. If 
a number of similar experimental courses could be de- 
veloped in grammar schools and in other high schools we 
might soon have a body of experience on the teaching of 
interracial cooperation that would spread far and wide 
into the largest body of future American citizens. 


African Native Land Rights 


An important decision by the Judicial Committee of the 
Privy Council of Great Britain on an appeal from the 
Special Court of Swaziland on a native land concession is 
reported in the May 1 issue of The African World as 
marking an important turn in the whole problem of legal 
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status and policy of land holding in the colonies of the © 
empire. The lands in question, over which the native 
king had claimed native rights of occupancy and use, form 
a part of an area called “Unallotted Lands Concession” 
in Swaziland, West Africa, granted in 1889 to Europeans 
by a former king of the Swazis. The concession con- 
ferred exclusive grazing and agricultural and planting 
rights over the unoccupied land within the concession for — 
fifty years, with right to renewal, at a yearly rent of £50. — 
Those receiving the grants bound themselves to respect all 
prior rights and “in no way to interfere with the rights 
of the native subjects.” This related only to “unoccupied 
lands.” The present king of the Swazis brought petition 
claiming that the respondents had trespassed on the exist- 
ing rights of native occupiers and had caused them to 
ejected from the land they occupied. There seemed 

be no denial of this fact but the Special Court of Swazis 
rejected the petition and now upon appeal of the native 
king of Swaziland, the Judicial Committee of the Privy 
Council has confirmed the rejection and the native appeal 
has failed. 

The report states that “it is a complex and difficult case, © 
and, although it may have been settled quite logically and 
satisfactorily on legal and even on constitutional grounds, 
the decision appears to be very far from satisfactory on 
grounds of right and equity and empire land policy.” The 
African World considers that Lord Haldane, who deliv- 
ered the Privy Council’s opinion, has learnedly expounded 
the status of Swaziland as a dependency and the right of 
the government to make laws for such territory. He 
pointed out that in considering the true character of native 
title to land through the Empire, including South an { 
West Africa, the principle, with local variations, is a ani Ql 
form one. The notion of individual ownership is foreign 
to native ideas. The land all belongs to the community 
and not to individuals. “The title of the native com- 
munity usually takes the form of a usufructuary right, 
a mere qualification of a burden on the radical or final 
title of whoever is sovereign. It is further laid down that, 
obviously, such a usufructuary right, however difficult to 
get rid of by ordinary methods of conveyancing, may be 
extinguished by the action of a paramount power which 
assumes possession or the entire control of the land. In~ 
the present instance such a right may be extinguished by © 
an Order in Council, either as an act of state not amenable ” 
to any court, or under the Foreign Jurisdiction Act of 
1890.” 

Upon this The African World comments as follows: 
“From the merely legal or constitutional point of view 
the judgment was perhaps irreproachable, and might even © 
be regarded as a masterpiece of learning and lucidity. 
Their lordships simply had to decide whether the rejection 
of the appeal was right in point of law: ‘into any topic o 
policy they were, of course, precluded from entering.’ It 
is precisely, however, from the point of view of policy 
that the case raises very sharply issues at once complex, 
momentous, and far-reaching. It is perfectly clear that 
native rights in land have been arbitrarily extinguished 
by Order in Council; that despite the fact that the natives 
have been given sole freehold rights over one-third of the 
concession, there yet remains a deep sense of wrong and 
grievance, for to be given sole right over land one does 
not want, does not compensate ejectment from land to 
which one is perhaps attached by the deepest and strongest 
bonds.*” . . . “*The lands in question included native 
ao strongholds and the graves of their ancient 

ings.” 
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